UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

Janmes F. Connelly, Executor and
James F. Connelly, plaintiffs,

v. E No. 3:02cv773 (JBA)

Federal National Mortgage
Associ ati on, Wendover Fi nanci al
Services Corp., and Freedom Choi ce:
Mort gage, LLC, defendants. :

Rul i ng on Defendants Federal National Mrtgage Associ ation’s
and Wendover Financial Services Corporation’s Mtion to
Dism ss [Doc. #16-1] or, in the alternative, Mtion for

Sunmary Judgnent [Doc. #16-2] and Defendant Freedom Choice
Mort gage, LLC s Motion to Dism ss [Doc. #17-1] or, in the
al ternative, Mdtion for Summary Judgnment [Doc. #17-2]
Def endant Federal National Mortgage Association ("Fannie
Mae") renoved this case fromstate court pursuant to 28 U. S. C.
8 1441, invoking this Court’s original jurisdiction under 12

U S C 8§ 1723a pursuant to the holding of American Nat’'|l Red

Cross v. S.G, 505 U S. 247 (1992). The anended conpl ai nt

[ Doc. #15] of plaintiffs James F. Connelly ("Connelly") and
James F. Connelly in his representative capacity as Executor
of the Estate of Marion Logue Connelly ("Executor") contains
three counts. The first count is directed against Fannie Me
and defendant Wendover Financial Services Corporation
("Wendover"). The second and third counts are directed

agai nst Wendover and defendant Freedom Choice Moirtgage, LLC

("Freedom Choice"). Fannie Mae and Wendover now nove jointly



to dismss plaintiffs’ amended conpl ai nt pursuant to Fed. R
Civ. P. 12(b)(6). For the reasons set forth below, their
notion [Doc. #16-1] is GRANTED in PART as to count one.

Because di sm ssing count one renoves the only claimover which
the Court has original jurisdiction, the Court further
declines, pursuant to 28 U S.C. 8 1367(c)(3), to exercise
suppl enmental jurisdiction over plaintiff’s remaining state | aw
claims and remands themw th all pending notions to the
Connecti cut Superior Court for the Judicial District of

Wat erbury at Waterbury.

Backgr ound?

On April 17, 1997, Marion Logue Connelly secured a | oan
from Freedom Choice with a reverse interest nortgage of her
real estate |ocated at 55 Maple Avenue in Qakville,
Connecticut ("55 Maple"). Under the terns of the nortgage,
t he bal ance was not due and payable until M. Connelly’s
death. Also on April 17, 1997, Freedom Choice assigned the
nort gage and negoti ated the note secured by the nortgage to

Wendover. Ms. Connelly died on July 21, 1998. Connelly, M.

1 After conference presentation by defendant of the issues to be posed
in the forthcomi ng notion to dismss, plaintiff was given opportunity to file
hi s amended conplaint, fromwhich all factual allegations necessary to the
di sposition of count one are taken.



Connelly’s son, was both her only heir and, under her wll,
her only devi see.

In May or June of 1999, Wendover comrenced an action in
Connecti cut Superior Court seeking to foreclose the nortgage,
i ncludi ng as named defendants both Connelly and Executor. On
August 4, 1999, Wendover wi thdrew the foreclosure action as to
Executor. On Septenmber 7, 1999, the Superior Court entered a
j udgnment of foreclosure by sale in favor of Wendover, and, on
Novenmber 6, 1999, Wendover purchased 55 Maple in the
foreclosure sale. M. Connelly's nortgage debt was paid off
fromthe sale proceeds. By warranty deed dated May 1, 2001,
Wendover transferred 55 Maple to Fanni e Mae.

Unnanmed in the foreclosure action was Hi ckcox Funer al
Home ("Hickcox"), a creditor of Ms. Connelly’'s estate with
respect to funeral expenses. The estate has not paid

Hi ckcox’s bill.

1. Discussion

A St andard of Review

"The task of the court in ruling on a Rule 12(b) (6)
notion is merely to assess the legal feasibility of the
conplaint, not to assay the wei ght of the evidence which n ght

be offered in support thereof. The court is required to



accept as true all factual allegations in the conplaint and to
consi der docunments attached to or incorporated by reference in
the conplaint. Although bald assertions and concl usi ons of

| aw are insufficient, the pleading standard is nonethel ess a

i beral one." Cooper v. Parsky, 140 F.3d 433, 440 (2d Cir.

1998) (internal quotations and citations omtted). A
conpl ai nt should not be dism ssed for failure to state a claim
unl ess it appears beyond doubt that the plaintiff can prove no

set of facts in support of his claimwhich would entitle him

to relief. Conley v. G bson, 355 U. S. 41, 45-46 (1957).

B. Count One and Defendants’ Motions to Dism ss

The first count of plaintiffs’ anmended conpl aint seeks a
decl arati on (and corresponding order) that 1) after the death
of Marion Logue Connelly, Conn. Gen. Stat. 45a-321 conferred
upon Executor an interest in 55 Maple; 2) that interest was
not extinguished in the foreclosure action due to nortgagee
Wendover’s withdraw of the action as to Executor prior to
entry of judgnent and therefore remains intact; and 3) the
unextingui shed interest entitles Executor to sell the property
and use the proceeds to settle any outstanding clains against

Ms. Connelly’'s estate with any bal ance, costs and al |l owabl e



fees to be turned over to Fannie Mae.? |In response, Fannie
Mae’ s and Wendover’s notion to dism ss asserts nmultiple
grounds for dismssal, including that, as a matter of | aw,
what ever interest Executor may have had in 55 Mapl e was
exti ngui shed when Connelly’ s interest was forecl osed. The
Court agrees with defendants and therefore dism sses count

one.

C. Di scussi on

Connecticut is a “title state”, which nmeans that a
nort gagee holds legal title to the nortgagor’s real property
subject to the latter’s equitable right of redenption. See

New M I ford Savings Bank v. Jajer, 244 Conn. 251, 257 n.11

(1998) (citations and quotation omtted)("Both by conmmon-I| aw
rule and by statute, a nortgagee in Connecticut is deened to
have taken legal title under the execution of a nortgage on
real property. Nonetheless, the nortgagee’'s legal title is a
def easi bl e fee subject to [an equitable] right of redenption
which persists until it is extinguished by an action of

foreclosure."); Mnski v. Lukonske, 118 Conn. 635, 173 A. 897,

2 Connel Iy concedes that his own interest in 55 Maple has been
exti ngui shed by foreclosure and thus asserts only that Executor has standing
to state a clai munder count one. See Pl.’s Opp’'n at 4 ("Inasnuch as M.
Connelly is not bringing this claimas an individual but only as Executor,
def endants’ fourth claimw |l not be addressed.").

5



898 (1934) ("As between nortgagor and nortgagee, the latter is
regarded as having the legal title to the land for the purpose
of obtaining by ejectnment or otherw se possession thereof and
holding it as security for the paynent of his debt."); Conn.
Gen. Stat. 8§ 47-36h ("A deed following the formentitled
"Mortgage Deed", when duly executed, has the force and effect
of a deed to the nobrtgagee in fee sinple, subject to
def easance, with nortgage covenants, to secure the paynment of
noney as well as the performance of any obligation or
obligations therein specified or referred to....").

In turn, the equitable right of redenption is considered
personal property in the hands of the nortgagor; however, upon
t he nortgagor’s death, by operation of the doctrine of

equi tabl e conversion,® the equitable right of redenption

3 “The doctrine of equitable conversion derives fromthe naxi mthat
equity regards that as done which ought to be done. |Its basis is that for
certain purposes real estate is considered in equity as personal estate and
personal estate as real estate. It is an equitable doctrine, adopted for the
purpose of carrying into effect, in spite of |egal obstacles, the supposed
intent of a testator or settlor.” Connecticut Standards of Title
("Connecticut Standards") 8§ 13.7 cnt. 1 (1999)(citing Anderson v. Yaworski
120 Conn. 390, 393-94 (1935) and Enery v. Cooley, 83 Conn. 235, 238-239
(1910)).

The Court notes that the Connecticut Supreme Court has recognized that
t he Connecticut Standards, although not controlling, establish the “customin
the I egal comunity.” Lakeview Assocs. v. Whodl ake Master Condo. Assoc.
Inc., 239 Conn. 769, 782 n. 20 (1997). Inportantly, |ower Connecticut state
courts ook to the Standards for direction. See e.q., Mannweiler v. LaFl amre,
No. CV 900097432S, 1999 W 956865, at *1, 4-5 (Conn. Super. Cct. 5, 1999).
The Second Circuit Court of Appeals has also cited the standards. See
Genovese Drug Stores v. Connecticut Packing Co., 732 F.2d 286, 290 (2d Cir.
1984) .




nmet anor phoses into real property, which then, by operation of
| aw, passes to the heirs or devisees of the nortgagor. See
Connecticut Standards 8§ 13.7B and cnmts. 1 and 2; Pigeon v.

Hat heway, 156 Conn. 175, 177 (1968); O Connor v. Chiascione,

130 Conn. 304, 306 (1943); Bowen v. Morgillo, 127 Conn. 161,

168 (1940). Thus, the nortgagor’'s heirs or devisees own the
equi table right of redenption with respect to property
encunmbered by a nortgage at the decedent’s death (as well as

title to any unencunbered real property of the decedent). See

LaFl amme v. Dallessio, 261 Conn. 371, 375 (2002).

Thus, if a nmortgagee brings a foreclosure action agai nst
a decedent’s property during the settlement of the decedent’s
estate, the nortgagee nust nane the heirs or devisees as
def endants because they hold title to the equitable right of
redenpti on, but the nortgagee is not required to the nanme the
estate’ s executor or adm nistrator, see Connecticut Standards
8§ 13.7B, who is an individual without a title interest in or
lien upon the property, LaFlamme, 261 Conn. at 251; Brill v.
Urey, 159 Conn. 371, 375 (1970); O Connor, 130 Conn. at 306-
308. On the other hand, should the nortgagee seek a
deficiency judgment, it then becomes necessary to nane the
executor or adm nistrator as a defendant. See Connecti cut

Standards § 13.7 cnt. 2 ("Since the heirs or devisees are not



personally liable on the note secured by the nortgage, a
deficiency judgenent may not be obtai ned agai nst them by the
plaintiff. In order to obtain a deficiency judgnment the
plaintiff would have to join the deceased nortgagor’s
fiduciary, since the deficiency judgnent is a claimagainst
the estate.").

The | eading treatise on foreclosures in Connecticut,
Dennis R Caron’s Connecticut Foreclosures: An Attorney’s
Manual of Practice and Procedure § 4.03B (3d.

1999) (" Connecti cut Forecl osures"),* agrees with the
Connecti cut Standards, comrenting in pertinent part,
t he doctrine of equitable conversion operates under

t hese circunmstances to convert the decedent’s personal

property (i.e., his equity of redenption) into rea

property, which devolves to the heirs or devisees.

Since executors or adm nistrators are not proper parties

to foreclosures (except for a possible deficiency

judgnment), the | anguage of [Conn. Gen. Stat. 8§ 52-69]

dealing with representatives and creditors is

i napplicable, and [representatives and creditors] should

not be given statutory notice or nade parties to the

acti on.

Caron’s treatise also cites the only case the Court has found

4 The Court has found over one hundred citations from Connecticut state
courts to various sections of Connecticut Foreclosures, including citations to
the treatise as the only authority for a court’s reasoning or holding. See
e.g., New MIford Savings Bank v. Jajer, 244 Conn. 251, 262-63, (1998); Nat’
Mortgage Co. v. Tenkin, CV 94 0065542, 1995 W 328392, at *3 (Conn. Super. My
23, 1995)(citing only Connecticut Foreclosures for proposition that "[p]roper
def endants in a foreclosure action include the owners of the equity of

redenption....").




to deal with a situation directly anal ogous to the present

case, Tax Collector of City of New Haven v. Mley, 34 Conn

App. 634 (1994). The facts concerned an action by the tax
coll ector to forecl ose upon two parcels of |land. The naned
def endants were all mnors, heirs of the owner who had passed
away w th outstanding taxes ow ng on each parcel. The trial
court denied the notion of decedent’s admi nistrator to
intervene in the foreclosure action and ultinmately ordered
foreclosure by sale. On appeal, the adm nistrator and the

m nors claimed the trial court had inmproperly denied the
nmotion of the admi nistrator to intervene, arguing in part that
intervention was of right pursuant to Conn. Gen. Stat. 8§ 52-
102 and Conn. Prac. Bk. 8 99.° After reiterating basic
princi pl es of Connecticut property |aw (adm nistrator of
estate does not have title to real property of decedent but
may reach such property to protect rights of creditor of
estate) the appellate court affirmed, reasoning that, because

the taxes due had to be paid prior to the final settlenment of

5 “An applicant for intervention has a right to intervene under Practice

Book & 99 where the applicant’s interest is of such a direct and i nmedi ate
character that the applicant will either gain or lose by the direct |ega
operation and effect of the judgnent.... A person or entity does not have a
sufficient interest to qualify for the right to intervene nerely because an
i mpendi ng judgnment will have sone effect on him her or it. The judgnment to
be rendered nmust affect the proposed intervenor’s direct or personal rights,
not those of another....” Mley, 34 Conn. App. at 638 (quotations and
citations omtted).



the estate under Conn. Gen. Stat. § 45a-333% and the creditors
of the estate did not have priority over the tax liens of the
city, the adnm nistrator had no right to intervene as the
forecl osure judgment would have no effect on the rights or
interests of the admnistrator. "Although MIley involved the
foreclosure of tax liens, the sanme rationale would apply for
denying party status to an adni nistrator or executor in a
nort gage foreclosure, since the nortgage would simlarly enjoy
priority over unsecured creditors of the estate.” Caron,
Connecti cut Foreclosures at 8§ 4.03B. Accordingly, to
foreclose the interest of Connelly (as heir and/or devisee) in
and obtain title to 55 Maple, Wendover had only to name
Connelly in his individual capacity and purchase the property
at the foreclosure sale.

Execut or concedes that title to 55 Maple passed from
Connelly to Wendover as a result of the foreclosure sale.
However, Executor urges that, after the death of Marion Logue

Connelly, Conn. Gen. Stat. 45a-321 conferred upon him an

6 Conn. Gen. Stat. 45a-333 provides:

Each trustee of the estate of an insolvent debtor or of any testanmentary
trust and each fiduciary of a decedent’s estate shall ascertain fromthe
col l ector of taxes of the town where such insolvent debtor resided at
the time of his insolvency, or where the decedent |ast resided, or in
whi ch the insolvent debtor or decedent owned real property, whether any
taxes are due upon any of the estate which has conme into his hands and
shall |iquidate the sane, if there are sufficient assets, before making
a final settlenent of his account.

10



interest in 55 Maple that was not extinguished in the
foreclosure action due to nortgagee Wendover’s w thdraw of the
action as to Executor prior to entry of judgnment. Thus,
reasons Executor, his interest remains intact and entitles him
to sell the property to nmeet the demands of the creditors of
Ms. Logue’s estate, including Hickcox. See Pl.’s Opp’'n at 8
("[ Executor] is sinply asserting his right under Section 45a-
321 to sell the prem ses through the Probate Court in order to
settle the estate."). Executor’s reliance on Conn. Gen. Stat.
45a-321 is m spl aced.

As noted above, an adm nistrator or executor of a

decedent’'s estate does not have title to the decedent’'s real

property. LaFlame, 261 Conn. at 251; Brill v. Urey, 159
Conn. 371, 375 (1970); QO Connor, 130 Conn. at 306-308.
However, under Conn. Gen. Stat. 45a-321(a), the executor,
adm ni strator, or other fiduciary

shall, during settlenent, have the possession, care and
control of the decedent’s real property, and all the
products and i ncone of such real property during such
time shall vest in the fiduciary as personal property,

unl ess such real property has been specifically devised
or directions have been given by the decedent’s wll

whi ch are inconsistent with this section; but the court
may order surrender of the possession and control of such
property to the heirs or devisees, or nmy, during

settl ement, order distribution of such real property.’

” This statute has existed in relatively unchanged formin Connecti cut
since 1855, having been codified under three previous section nunbers, 8§ 5027,

11



| nportantly, contrary to plaintiff’s contention, the
executor’s power under this statute extends only to tenporary
possessi on, care, and control of the property; it gives an
executor no rights to sell the decedent’s real property in
derogation of the rights of the heirs or devisees. See
LaFl amme, 261 Conn. at 258-61; O Connor, 130 Conn. at 306;
Sanborn, 130 A. at 479. This is nade plain by the statutory
| anguage itself, excepting specific devises fromthe custody
of the executor.?®

Further, although it has | ong been the Iaw in Connecti cut
t hat an executor or adm nistrator may reach the real property
of the decedent in the hands of heirs or devisees, even if
specifically devised, for the purpose of protecting the rights

of creditors of the estate, see LaFl amme, 261 Conn. at 258-61;

§ 4956, and 8 45-252. See O Connor, 130 Conn. at 306; Hall v. Meriden Trust &

Safe Deposit Co., 103 Conn. 226, 130 A. 157, 160-61 (1925); Hewitt v. Sanborn
103 Conn. 352, 130 A. 472, 479 (1925); Conn. Gen. Stat. 8§ 45-252 (1990).

8 Interestingly, the textual discussion of Conn. Gen. Stat. 45a-321 and
its predecessors does not always appear to have been a correct statenent of
Connecticut |law. See Nichols v. Dayton, 34 Conn. 65, 1867 W 929, at *1
(1867) (" The executor, under the statute, has the sane control of the rea
estate, during the settlenent of the estate, that he has of the persona
property, and the sanme title to it, and possession of it, and although he
holds in trust for the benefit of the estate the title is still in him...");
Flemi ng v. Cox, 11 Conn. Supp. 39, 1942 W 845, at *5 (Conn. Super. Mar. 3,
1942)(citing Remington v. Am Bible Soc'y, 44 Conn. 512, 516-17)("While
earlier cases intimte otherwise (e.g., N chols ...), this provision cane
|ater to be construed to only confer upon an executor or adm nistrator the
custody or control of real estate ‘for the purpose of enabling himto defend
the land fromacts of trespass, to enforce paynent of rent, and to hold the
income until it shall be known whether it is to go to heirs or creditors.’”").

12



Brill, 159 Conn. at 375; O Connor, 130 Conn. at 306-308;
Sanborn, 130 A. at 479, this doctrine is of no avail to the
plaintiff here. As indicated by the Standards and Caron’s
Forecl osures, the doctrine assunes the heirs or devi sees have
sone title interest against which the executor or
adm ni strator may act in selling the subject property. \Where
such interest has already been foreclosed in satisfaction of
the entirety of the nortgage debt, full paynent has been nmade
for the real estate, and the heirs or devisees no |onger
retain any interest init.

At first glance, this result may appear inequitable where
t he encunbered property passing into the hands of the heirs or
devi sees has value in excess of the amunt owi ng on the
nortgage. After foreclosure by sale, the equity belongs to
the heirs or devisees and woul d not be available for the
estate to satisfy unsecured creditors as it would have been
if, for exanple, the nortgagor had sold the property, paid off
t he nortgage, and deposited the equity in a bank account
bef ore death. However, in the event of equity, the creditors
of an estate are not without renedy. The statutory scheme of
Conn. Gen. Stat. 88 45a-368 to 45a-375 permts such creditors
to pursue an estate’'s beneficiaries to reach any such equity

reduced to cash. See e.qg., Hunt, PPA v. Watkins, No. CV

13



940316277S, 1995 W 781366, at *2 (Conn. Super. Dec. 29,

1995). Further, in contexts in which the balance of the

nort gage does not becone due and payabl e i mredi ately upon the
death of the nortgagor, it is |likely an executor would sinply
continue to nake nortgage paynents to protect any equity in

t he encunbered parcel (and/or correspondingly, if necessary,
gain tine to seek an order of the probate court to sell the
property, pay off the nortgage, and use the rest of the
proceeds to satisfy other of the estate’s creditors).
Accordingly, the Court finds no reason for adopting
plaintiff’s position, which, contrary to the standard practice
of attorneys in the State of Connecticut, the |leading treatise
on foreclosures in Connecticut, and the only directly

anal ogous Connecticut judicial decision, would require a

nort gagee to name as a defendant in a foreclosure action an
executor/admnistrator with no title rights to and no |lien on
the property even where the nortgagee seeks no deficiency

j udgnment .

[11. Concl usi on

For the foregoing reasons, the nmotion to dism ss [ Doc.
#16- 1] of defendants Fannie Mae and Wendover is GRANTED in

PART as to count one. Supplenmental jurisdiction over

14



plaintiff’s remaining state law clainms is declined and this
case is remanded with all pending notions to the Connecti cut
Superior Court for the Judicial District of Waterbury at
Waterbury. The Clerk is directed to close this case.

I T 1S SO ORDERED

/sl

Janet Bond Arterton, U S.D.J.

Dat ed at New Haven, Connecticut, this 14th day of March, 2003.
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